, ERFORE THE BOARD OF FERSONNEL APPEALS
2|/ TH THE MATTER OF UNFATR LABOR ¥RACTICE ND. 7-1970

|| TWIVERSTTY TERCHERS UNION AFT,
MONTANSA FEDERATION OF TERTUEERS,

-

Carpilolnant,

=

- FINAL ORDER

COMRIEETONER GF HIGHER

] FOERCATION,  STHRTE BOARD GF
HECENTE AND TRESIDENT BOWERS,
B and the edninistoation,

[ S Y S U - ——

Bl keppondanta,

i A AR W RR Ok AN R F Rk kR R R &

i1 fi A Findings of Fact, Conclusions of Law, and Becdrmended

tz Order was leegued on July 10, 1978, by Hearing Exaniner, JErcy

jgi Faroter.

1 Excoptions to the Hecompmended Order wers filed by the Com-
i Flalnanl August 14, 1978, and oral arguoont was heard on tho mattet
|G |Before the Board of Personnel Appeals on September 26, 1974.

17 After reviewing the record and coneldering the briefs and
1:3! oral arguments, the Board makes tha following Ocdes:

1 L. 1T 15 ORDERED, that the Exceptions to the Bearing

0| Examines's Froposed Findings of Fact, Conclusions of Law, and
|| Fropased OQrder ace denied.

2 24 IT IS'ORDENED, thab thic Board therefore adopis the
23iFindings of Fact, Conclusions of Laow, and Froposeil Cider insued

M ||by the Haaring Examines ap the final prder of this Baard.

25| OATEE Thir "i_ dey of Octebar, 1974,

20 HORHD OF PEMSONHEL AYPEALS
a7 |

]H! By

it Cropley, Chairm

?-"11-J'-I-!ll'ii-iilrili!!lli-i-i-ilriiin--i.i.p.

¥ CERTIFICATE OF MATLING

Iy Jmnndise B. Jaoobacn, do heceby esrblfy Ehae ono Ehe ;:.’:'r" -

H day = Ogbober, 1978, a trea and cofrees copy - of the phovo
- I-:-'l]:r lohed FINAL ORDER vt malled o the following:

Melinsd-Yolinksisyr Caordae Hikcheall
0] wWestern Bank Bullding L.r_-nl!-u_]_ Connsnl
Misgoula; ME. SHED]L Unlverzity of #ontana

Minopoula; Montanm S%HO1
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BEMORE THE BOAFD OF PERSOHEEL APTERLS
LH' PHls MATTER OF THFATA LABOE PRACTION Ho. 71971

UHTVERSITY TEACHERS URI0H - AFT-1
MFT 118, A AFFILIATE OF THE
AMERITAN FENEAATION OF
TENMTERS, AHD -MOHTARA
FEDEIWTION -0 TEACHEREER,

FINCTHGS: OF . FACT
CONCLEESTONG OF LaW,  apd
REQGHMERDED OHDED
tomplainant,

COHMTASTONER OF H10HEHR
EOUCKELOH OF TAE STATH OF
MONTAMR, THER ETATE BDOARD OF
REGENTS TON THE - 3'TATE OF
MONTAHA . AND PRESIDENT DONERD

1
)

)

]
)
2
)
b1 B 3
;
b
b

]
}
AHD THE ATMIRIGTAATION AT TUE }
b

TINTWEAIITY  OF  MONTANE ,

Befondnntse.- ¢

e Mueh 29, 187E, She Uniyverniby Tesshern Undon,  A090=301
113y theralpalter UTRH Mlled pn unfalre dabor progtice charge
ngiineslk bhe Coominmioner of Higher Eduootion af Ehe Stata of
Montena, Lhe Sipte Board of Rogenta Tor the Skake of Honbans,
nrd Prosldont Bowers and the odninisteation et the Dnlversiby
a8l Montana: (bercinafter Thiversity ) chargiog the Unlversity wikh
viekation of gsetion 58=-1665 (1) (ad; (1), and {(ed, R.ooMo 1ghy.
Opdpell b, 1970, the Univarnity rlled an snewer te-the chnrga,
denylnic tha allegnoblons that 1t pad vislated swolisn Rh=-L605,
At My Laky,

A hinring was heid oan May U, 1978, ahd continued over tn
May 11, 1978. Pressnt at tha noaring waa GQuorge Hltohall
repredenting the finlveraity and 'ftichord Volinkaty representing
Url. . BErlels were Plled of'tor tlis heeedng dake.  Prom Ehae
eeidangs and testimany piebmitted a4t the heardng,  ood afbarc o
revlaw ol Lhe bylefsa possented 1n this zatbter the Pollowing
nre oy flndbpgz- ol Fank.

FINODIRES OF PACT
1. Hotlee 15 neraby given Lhab Lhe hedrlng exanpinere bing

taken admlniatvative nobice of the proceedingd which book plnee
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in 1M #I=-77, and the repgultas of thope proosedings: Spegifloally,
Log Honring afamlner Tekes 3dmlndoeeativa notice Ehab af @leallad
woo aomdoctod on Jemnayy 20, 1878, bnd as o reault of bhok

electlon, UTH waa aeebified by Lhils Bosrd aa Bhe DErgainicg

|liepredantative for garkbiln laculty menbera of the Dplvaralby of

3 dn Degenber 13, D97, lebttare digned by Btehsrd 2.
Bawern, Frealdent of the imiversity OF Montana, wero pent oub
Ezopertaln faguliy nephera giving them fornnl notif'feation bhnt
ihelr sontradt for the following mondamle yesr would oot be
renewed.  Aloo 4o thet lstber woo the nbatopont Lhat Yhers wan
norleht e agpeal the termlablion, A0 nokloe of Rinden Lnlank
b nppend Was glven within ten duays of ceopipt of thi 1etter,

Fefmndnntts eXiilit T)

3y On Dacember. 15, 1977, anothar lether. was sent by

Franfdont Dowera agaln ntRting thitl shplaoyess whose senbeueis

Mete not ceoowed may appesl thodlr penrenswal by natdryine Bl

Wi draaldent ‘s ol fiee 1n weltng within 10 dagn oftes reaselylng

14

21

#
5
L)
7
el
M

at

Ehe” Dagsmibes 12th Motlee, or by Dedember 37, 1677, whichevep

in later, MThil letber dbated $n perbinent parc:
"The rightn of sppeal dlpoan individunl right and the ncope
of the appesl-nuat b Ilnited to questiona of [nlringsmentp
of your rlghts oo afforded o prob=oted by vour employinsmi
pontrogt o1 by Ied. The dpelsion ¢f nor-renswal wias haaod
upon matbors Wholly woslpEed to your  perlformance or con-
duct. Therefsre, thoss mattern do pot conchitabe o baains
For appeal.
"More spaglrleally, the propor basls Tor wppeals eensers
arcursl whathsr Lhe notlce of pop-rapewil (1) ¥lolnbed the
shate‘or fadernl 1aw, (2} viclnzed your conetltullonnl

rlighto. or' {31} viploted your contrack of nmploymant, 't

a2
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ina Iobtey Wenl on o nptete bthak eltor.racelpt ol Lha
aommiitas ragammendetions Ehnt Prestidont Boders wl1F Laform
Ehe Tapulty mamber af hids finnl deaioisn withln 10 davp.

H i Cerlgnt"a:- sxhlbls 3}

-  letbters wece sent to Theolty members who flled an

| fokant o appeal asknowleding the rocaipt of the appe=ial znd

[ etating thot the appesl would he pehedulad A soon as

iprautiuuhlﬁ, (D= Casplnn: " exhibit &)

. The Faculby Alvsnsamsnt Stamderdn npd Progadusep
CERAAT) L u document which sabs out prossdures donling with
ff non—renswil of conbract g woell ag other mabtesrs.  Tha document
§eatablinhes a Fasulty Appesls Gonmittee and the Funstlsi of
i1hnt gomumlEEee -dn paltt Ie sel oob 1o mection TTI,-paragraoph 124

"1% In the coogo of appesla of o unll'o degipdion af nen-
rencunl of pphteagl bhe Poeelty Appeals Cosmlbbes will
lovestigate and S6lérmlne whether the nmobotantive i1nsue
renulting in the unit's awlfor deants decisian Wil proper dddse
for noh-renawal and whebhor the Fasiilty fenber oo muentiann
rapclved dus prooecs.. The Coamittes w111 th=n gukmits 1ta
raponmenidation ko She hoadomlic Wioe Preoident and will Tforwamd
a natlen ol 1t0 reconnendation $o tho fnewlty member fnsolved
and to his ehalrvperason andfor dean.!  (dofendant's exhibit 53

Thie teopo Pf ravioy under Lhe FASAT dooument by Eha Focolty

(hrpenlns Comelbt=s e For zaase, Ho parly Lo this procecding
gantended that auy Toeulty member An quedlon Here wan terninoted
frnr chute.  Therefore; the appedle procedure. sob dut in FADAT
| wan not nn approprinte healing procesa.

fr. Prasiddnt Aosers met with the Exocntive dommlices of
Lhe Faculty Sepnbe [FC08)] Lo shbaln faoulty tnvolvamest Ln the
upzinbng dpperls precese.  COuoTamiery 5, 1576, ECDH wroba
Yrepident Powers, and gtated that tho Soervice Donmltbss would

"

he tha appropriabe pennmittes Lo necvo.oon the oppoals process.
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Henbers' of Ehe seryled sonnittes ars Pred Hoonlogeen, Howard
Relnbnrdb, and Tanet Wolleeeheim.. [(Oefendantin exhibit §)

T On Jdonuary 13 1978, Tresidsnt Bowors sent to Lhe
vamnlttas an Service mombara 4 ners appolnting tlem to’ the
appenls committes apd gebtblng oot cortaln "guldsllnes ta anais
g ed=mon understanting of bhe opturs of thia ad hos appointmant
gl Ehe. pxtonl af fhe participotion of thoese Copmittee on
Jarvlee froulty members in the hearlng as  well as to desecribs
tha natures o the henplpgei? {Defendants exhibits 7))

i, Op Wenaarcy #0, 1970, President iowern. gont out nokloes
of Lhe duite and £lmw of the scheduled appealn, ‘The momo nlso
bimbad Lha nenbers of the conmlbbee. (Defondunt's exhlbit B]
Fresidant Dowes's unganipovertsd beotimony wan thoto bhe Zamesry
. porg WONL pul on that dpte bagauus Mo, Thomaa Oiahe, ahbalrs
man ol tha qgoemiites, aocoopted the ahaltonnonhip Junk biilefly
belone that date, and his hocepianae was-the anly mniter holdlng
Wi Ehe kemos MeC Boone; whe Looon attorney 1o Mlosppouin,
oarroborabed thak stntornpl

By Tesallromny wno prassited by wlinenner fﬁp 70 thot thn
aotunl prigvanss procedurs wab pol suffislently Jollaed Lo the
palnt of betng an setuil grievanee prosedure: at the bime thav
T 'wpn Ehe peprosentatlion mlection on Januarcy 20, 1976, This
hoearing axamlner findn thnt in viaw of Tindings ol Taak 3. I,
Wy 03T, nnl B thers wan o grievande procsdurs sobih]1ajed
frelor ta Eha  election of UTH as bergslslop tepeerontrtlvag,

The mesherns of the grlevicee panel woepo fciesbed; the groundn
upon whish an appesd codld be brought weee stabtedi the pro=
dedurd Wal apedllienlly modo very loote; and the dates wod | fLme
o opneh gppesl lind boge ek,

10, T wae Ehe uneookroreeted bettk imbny of Snmes Walak,
professor of payilolopy and prepidont of UTH, that he. Tones

Todd, pagoolate profenoor 6f humnnities and gelevance cho Lrsan
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mnsgl Alohird Vollpkntiyy courmooeT oy WD, neb wl?h Ehe admlpi-—
pteellon, Prenldont Bowers and feorzs Mitoh=1l, =sguncel Tof . Lhe
unlvers Ly, booborgaln eonearning tha appealn procedore;.
Frasidant HBowacs informed T Ehnt b dId Rab have &he aubhar=
1ty Yo bArgaln, bob that the Comdesloner of Higher Educakion
han that authorityl Frecifent Bowers died offep to discuns the
matier Infomaliy. e repreatntatives of IT0 41d r|n.1. capE e
dlaeiiss tﬁn patter inforanlly.

1., On approximately Hardh 16,1978, Do, Waloh;. . Tedd,
Fr. Vollokety went to Heolaps. to neet wlkh certain ptafl menb=to

of Do. Peitlib, Commisslensr of Higher Bducablon:  Enelodad Af

| Ehok peetipng- wap Beargo Mitehell, &nd Doneld Hebbe ;. sceEdemie

vice pruapldent foo the unliversiby, @8 well ‘ma Dr. Oeyton; M,
Hotile mnd Hel Swift] from - Tht. Pettli's office, Certain Gles-
Clonswars ankad 8t the meeting concernlng the pogailile roami-
Flentionn of the griavincs prodedure b the auppent unlk, he
rapporlsl Lo bhe gueations proved Lo te alarmlng boothe W00
reproscibntiveny The ampwer ta khe qqcnttnn ol the oource of
fumdllty For celnitating positionn:Bs & resull of bhhe grisvanca
prenedurs was oontradisoboryg.

2. The GCommisslonor of igher @ucation . Lawrence ﬁhtilL,
doga nolk thitllenge that on 'appoaln proesshees’ Por celpetatenent
inn neagobisble sibleabi Dr. Pettlt -han declined, hodevsrs, Cren
negctiating the contrant plecem=al. (Dpfenfant’s exhibit 121

t3. Prpaident Bowets' unoontreverted tonbipony wan Lhat
to dato there have been Toup Faculty mombers reinatnied under
tha prlavapce proceduves, Preagident Haweres ForEhor Sentifbed
thak ‘Ehe. oniy ground for pelpsgltabemeok woo A€ Ehe oontracsbual
ralatlonthlp bebween tho mmisersity and Eho amployee had bean
ghridgeds. Thabh Eestimony wim alnn upconkEpdvaptad,

L4, He. Oeprpe Mltehell, acuneel fors the fniversThy,

nbated Lo Matall= Tayl ln oespaonses to/#Mo. Pnul‘ﬂ motLin L




L|| eoontimue hee haarlneg date uptIl peeotishlans with U were

|| zarplabed, thal 1T phe wpited unbll megotinblipone wama o ompieled
df Wil I phe mighl wilve ber righkt to ths oppeads pronona.

1 DEGCOSSTIGH

From the: pbove findings of Tnes, T oan Cind no aasdin to

LT

suppart T g chargen. o Althoggh there: wan copnflioblng Leatl-

mony o Ehe smbter; T I'btnd bhat there wan a. gricvands prossfuara

E = i

exlehllnhed prior o the:alectlon of UPD, | Hothing tramopleod
Bl mfter the eisction of FTE swhich albeped that nppeals procedurs
10(| The testimeny ahd exhlirlts clearly show bhat bhe bonrinsn weroe
|| tomduated only to detormine whatier® there had been any sopEroet
12{ wiolablong In' the nonrvenewnin. Tt oamoanted, bherelore, bo

13{l nothing mers than & Chawey trip te the Isvzer'i of Ticée. T uam

M|l not eortain what bhe lsgal bockground  of the members of bhe
16 || porvican ommittes was, Bub unlean they bhad legnl czportine, T
16| bellove tley perved mersly ap-[lgurekecds; and, ¥e. Hoona luoeed
Wi hie legal oplnion ag Wivecondreobunl guestion, ‘whkich 1a what
18l nenggensnl won ceally. Intercstad In, My aonalislon 16 sip=
10§ ported by the'exhibits introduced into evidenge concernlng Do.
28 Aakka.  {(Canplalngnt's exbiblts I, £, and )  Alkhough the
21 i:I'u.l:ull-zn' muipbern of tha grliovancs scimlttes supported by, Dakke's
| " :

223 rainatatamint,” My, Doome on logal grewnde oould Pind ho taoln
23§ for relnatabomant. Presldent Doesvs ddd not rolsotate T,
Hi T bl
|| Thete wig o cankroaveray over whobher or nek pebnptstsment
¥l in-n mandatary cbleol of borgrining. The Hniverplity lise
2| agreed that reinatntemont Lo s seodatocy pubjegt of nogotim—
B vlone, The Erlernnee. pregediupe; howsger, wEg sstabliphed prioe
W Lo UTD e alockion, and Eherefore: prilac to aoy duky ko bargaln::
LI E
31 "I.I'I': it of" e faboue m'n:I@u:n!J. T ods pal Halieunw dhgr Lhe

terwr Yrafnpinteans” fo the correct word.  Stuse the melu bania
] Jor potrasaitan of e netfaw af! mmm!.m-t 1 +he & _[n'lmﬂ

notrenasa s Lediler o Ladind fn elolntlm of the cerdrerhal]

J'rrnd'-ll!-'flmflw' bobdvar die ul:n-l:.'ﬂ"l:n.-f:'.' ol thm |:i'.'|[.l'!-:l:|_|il-|:|J tiper i

dre st :-.u:n!.lu:hlrr chent el rn b toment fait mothar ke adcteratian

aft e Rrre,.
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Pl gelevanos prooedura wan oo determine whobhar oeonot s pelor
ponteaatual GUELEEntdos od Ehe part -of bhe prlversity, bthat in;
on ohligation-wWhich axlabed: ppiopr B4 Bhe elescsllsn ol the bar-
ghdlnlog-pigent; had boen violoked-- On Shet vwry farcod Taal
nltuntlan, I ennnot find that the aniversity failed to oaal 1bn
duky to baraoln.

Hy pablanale Pozo bhat determinetlon pesto on the amoont of
dineretlion exzroined by Prealdent Dovern, Sipce the oniy basin
Foi reliptatement of theappaallipng PeELulby sivobsaro wag o prior
gontractionl - ralalivnehip; Pronident Bowarp exerelaosd po dis-
orabion.  And there been poy dloeeetian execafpod, T might haye
reached n diffaront soncluslon: The diffecence; 1 bolleve, 1a
that 1 we are deallng with g gontrastusl celatlonablp: eqterad
Inta prieor to'th= eleetion of bthe collestlve borgalulng agent,
tho ampleyer. s dolng: notbing mere than renlisting and acting ln
gacordanes. With thot prlor sontiractond obligntton. If;' howovar)

Iredident Bowars wan exeroizing compleote dinerotian, and

|“tharehy reinniuhiqg Individunls on any number of baals, then

Lhe wnlversity wolld be apberlng fnbto ney relptfaonahipn aftar
the bargalning agent win electad and sudh new selabicsnnhlipn
Wauld fdeflintely have n pignificnnt inppqh o Lhe bargolning
ol b in areap that are sendesbory veblecks of borgeinine. The
duty oo bargoin would then ariae,

T view ol the above anelysling: 1 o ngk believe bnak
onptiilng hae Srenaploed which: would prevent WP Feon negobfa-
ting n reinntatedent dlaacie to' ditas econtract on Ehe baalas 55 the
merits of ench case invoeived. Forbupe It could aleo nogatinte
n retraastive provision to thal olaune.

1 gamnet Tiod tlat the Onlvaernity haa o refuied Lo bargaln
hesaune LE hae refiged to n:gﬂhintn ml AEErament pesamniul .

The by Secbaregsaln Ao pood Faleh eptablidned In aoob]an EQ—iﬁHH,

RO, LEAT, raquiren The pariles to negabinte an agreement.




W In geme clroumntonees thar e o duty ko negotlabe orboida bhe

1ﬂﬂﬂvtluteﬂ agrerment as ip the ecgse ol bthe arbitration: ciguas
|

'

4 of khe contrast, Dbt Tooan flod na ditky: sn the phel of Ehe

i I apgloyer to nagotlote ones nectlpn of a conkesct oubalde She

SE I'ormul negoblating nepslans axcluptve of the other lanuni of

BF the géntract., Ta find ptharwlns alpght ®Blve rine fo an entirely

Aol nageh leting backle, Whieh scdlld prove aonbciprodbative to

“i the ast 1Eandr. T am wwere that It wee anly in the dnkecest of

Bl ite dnit membars Al the Tins Tackon dAnvalwad thno T Fedguented

thiz exbtrapedinary procedure;: Pl wlihoub bhe agreomenh of

i tha University, the extonordinary pocedurs mint glve way ko
12 Ehie por= broditionals

1l Addraasing thet pertion of UIH'n ehargs dendetnlor Mz,
14

MLEthell's' atatomeit made bo Matnlle Phul, that {8 dhe walted

Bl unerz negolilatlonn wers gompleted wilbh the Unilon ohie night

Bl watvn e vight ko the apponls procssst YD 1a allegtng that

T buar ntntensnt wan wn Lntarferenee in an nttcopt te pEevent khe
T8 [aculty pisnliers from theldr dae of thelr choben sollectisn

18 barEatulng. agenl, afser ﬁhn alaetlon in protecting thelr Iegit-=
ap Imtil= archa congarnling eoplayment: I-=annet Cind -Lhae o

Cal (TP warreet. Mey Mibeball®s atauomentwas meriEly B wkatemenl of
2y the Cantn ano ho sow LE.  Whether or not U7 would be sucdepnfnol
ﬁ; An nagotilaslng a -ralnatatenent alsune with rotrogcliive agphi-
il'Il citbion win not mapobhing thel dauld be Corosacor:  Mar &an bhe
E'l Pnlvers1ty myder ooy duky o poabpome Lo raviaw. T 18 bimeE
B Ehue Mes Panlte Gonbrastusl rights wouid not be waived 1P che
?? 413 oot partlelpate in the appecls procedyrs, Thires mighb,

o hivwtie e, Be o quontlaen of ®hed remsedien woold Lie cpepilshle to
o e 1T Ehe Tnlyerdity did mat sevoks iny dotrensyil nntTao

- topied &0 wlolaklon of her coptrect, Mo, Mitohell'p ptatamont
2] won gorraat an Tir es anyone'n eurrent Tinewledgs was concerned
B\ and 1x has nab Teen shown Bhaot My Mitohell wéadas the ototement




| s dnterfece ppthor thon infore.. Puethermore, he Talversity
2fnpoed eally pinted bhat ooy repropentntive of. hila ar ks

phooplng may reprasant Che Peeulty member at bhee nppoals pres-

i |
4 | pred. (Mofendint"s exhdbit 8] ‘Metelope Lhe Tooulty mErboe
Bl| coneerned oculd uwas Wls er her barghining represontative in bhe
B ! plroecesgingss

i UONCLOSIOHNS O LAW

B3 L [ The Unlyersaity (ld not vinlake pectiaon S5-1605 (1)

#8 (a), (b1, ar (¢ by carrping oot itn appenls prossdice to

108 mavlew the nosenewnl of fasulty nenberds ufter the election nml
10| et P e on o T,

1 “+.  The lIndyecolty has not pelfuged to borgaln An good

13 Fatlkh and thersfore has not Holated sagbion 59-1605 (L1 [a):
14 Fu vha Unlverofty did not violabs: gdeobion -S0=1606 (1)

18(] (m} b nkoting to Watalle Paiul thpt £ one afdn®t prossed with
18| tha appeuld proocedd abe noay walve hes rlght.

L) MECOMMENDED ORTER

bl The Unfaly Lahod Prastios Chapiges P4led by UTD sgainnb the
Wl tnivoralby lp disntsped,

20 DATER this Atk doy o Tuly, 1976,

H

77 %_l-w-. 4 ?nm;ﬂ;u_

Jgery LLl Fatntop

2 ! Hearing Ezamines

24!

255 HWOTTUR

Hi Weltten sxoeptiona bg the hesying exenlioor'n Bindings of

210 Pact, Uoneluslens ot Taw and Recommended Order may be [fled

Eﬂ wikhin 20 ays affer Ita derviee. I5 ho oxceptlans wee ['41sd
A withit those 20 doys, the Flndloge of Fabe, dongludlon of Law
20| and fiercrmondad Orfep shall beeone the Plunl OprdseE &0 the Hoapd

| oFf Perdonnel fppenln.




